In addition, mine owners are strictly liable for the actions
of the independent contractor violations under the Coal Act
and the present Act.

664 F.2d at 1119 (citations omitted).  The regulations at 30 C.F.R. Part
45 provide the mechanism for implementing independent contractor liability
under the statute.  It is clear from the preamble, as well as the policy
statement, that production-operators are no less liable today than was
the case prior to their Issuance.  However, the Secretary's guidelines
are now being used by the majority to preclude enforcement.  In Old Ben,
the Commission stated that the proper standard for reviewing Secretarial
enforcement decisions "is for the Commission to determine whether the
Secretary's decision to proceed against an owner for a contractor's
violation was made for reasons consistent with the purpose and policy of
the 1977 Act." 1 FMSHRC at 1485.  In this case, it is the decision of
the Secretary that is consistent with the purpose and policy of the 1977
Act, not the decision of the Commission majority.

MSHA's policy indicated that enforcement actions against production
operators is "ordinarily appropriate," as a "general rule," under the
following circumstances;

(1) When the production-operator has contributed by
either an act or an omission to the occurrence of a
violation in the course of an independent contractor's
work, or (2) when the production-operator has contributed
by either an act or omission to the continued existence
of a violation committed by an independent contractor, or
(3) when the production-operator's miners are exposed
to the hazard, or (4) when the production-operator has
control over the condition that needs abatement.

The Secretary maintains, on the basis of record evidence, that this
enforcement action against Occidental is consistent with the Act and the
published guideline criteria. He makes specific reference to criteria
3 and 4 establishing exposure and control, with ample supporting citation
to record testimony and exhibits.  I agree that the record supports the
Secretary on both grounds, but need go no further than criteria 3.

The contract between Occidental and Gilbert provided;

Contractor understands that operator and/or other
contractors will be working in and around areas where
work is to be performed under this contract.

(Exh. R-l at 4).  The evidence establishes not only that Occidental
employees in fact regularly worked in the shafts under construction, but
that Occidental ignored its statutory obligations to these same miners.
Occidental's manager of health, safety and security testified as follows:
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